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oR
Secretary rEOERAL “UMpunicATIONS COMMISBION
Federal Communications Commission DFFICE OF THE SECRETARY
The Portals

445 12th Street, S.W.
Washington, D.C. 20554

Rc: Fx Parte
CG Docket No. 02-278 and CC Docket No. 92-90
Rules and Regulations Implementing the Telephone Consumer Protection
Act of 1991

Dear Ms. Dortch:

On March 27, 2003, Alexander Netchvolodoff, Senior Vice President of Public Policy for
Cox Enterprises, Inc. (“Cox™), David Mills and To-Quyen Truong, counsel for Cox, met with
Bureau Chief Dane Snowden, Deputy Bureau Chief Margaret Egler, and Acting Division Chief
Richard Smith of tlic Consumer and Governmental Affairs Bureau. At this meeting, we
discussed the arguments set forth in Cox’s Comments in the above-referenced proceeding,
focusing on issues of potential common carrier liability. A copy of certain litigation pleadings
provided at the meeting is attached hereto.

The participants also discussed a state court action that alleges common carrier liability
under tlic Telephone Consunier Protection Act (“TCPA”). As requested by the staff, attached
hereto is a copy of the state court’s order and minutes, which stay the case until July 8, 2003, and
require an updated case management (status) report on the FCC proceeding and pending federal
case.

As discussed in Cox’s Comments and at the meeting. common carriers whose customers
might engage in fax advertising cannot and must not be subject to TCPA liability unless (a) they
step out of their traditional role of providing telecommunications services and engage in control
over the content or destination of prohibited facsimile advertisements (e.g., by developing fax
lists or preparing ad content), or (b) they are given official notice (from the Commission Of a
court) that their facilities are being used illegally under the TCPA, have reason to believe such
conduct will continue, and fail to take appropriate action. Otherwise, application of a lower
standard would force common carriers into the role of “electronic censors” with enormous, and
obv jous, negative implications for consumers and telephone competition. For example, a
common cairier receiving a complaint about any individual or small business (not just about a
lax broadcaster) sending an unsolicited fax ad could be obligated to investigate, make factual and
legal determinations, and, perhaps, terminate service for the individual or business merely to C /
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avoid exposure to TCPA liability. This is not the design o fthe TCPA and would undermine the
fundamental and critical rele of common carriers in the United States.

Pursuant to Section 1.1206(b) of the Commission’s rules, an original and one copy of this
letter and enclosure are being submitted to the Secretary’s office for the above-captioned docket,
and a copy is being provided to the meeting attendees. Pursuant to the Commission’s Notice of
Proposed Rulemaking in this proceeding, four copies also are being provided to Kelli Farmer.
Should there be any questions regarding this filing, please contact the undersigned.

Respectfully submitted,

N0 Nt

David E. Mills

cc: Dane Snowden
Margaret Egler
Richard Smith
Kelli Farmer (4 copies)
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

Non-Profit Corporation; on behalf of wselt
and all others similarly sitvated. and on
hehallof the general public,

REDEFINING PROGRESS. a Cahforma ('ase(j.

1057

CCLASS ACTION COMPLAINT

Plainutt,

\ DEMAND FOR JURY TRIAL
FAN COMINCKEVIN KATZ: CON ‘
BUSINESS SERVICES. L.LC. ‘ p
AMERICAN BENEF!IT MORTGAGE. I
INC .. and all others similarly sitwated: and
DOCES 1 through 10,000, AN
Defendants. -
Y
S R e {

PlainGit. REDEFINING PROGRESS (hercafter "Plaintift™). on Behall ot selt and

Al others similarly situated. and on behalf o the general pubhe. alleges on information und beher.

exeept s 10 those actions concerniny Plamuit as tollows:

INTRODUCTLION

I Under the Telephone Cansumer Protection Act af 1991 {hereattey
STCPATL AT USO8 227 and s iplementing regulatons. 47 CF.ROS 041 20000050 1S
unlaw i for any person 7o use any weleplione facsimule machine, computer. or other device 1o

send an unselicited advertisement to o telephone fesinnle machme™ 37 1 S.008 227




Delendants, FAX.COM, INC., KEVIN KATZ, COX BUSINESS SERVICES, L.L.C.,
AMERICAN BENEFIT MORTGAGE, INC., and DOES | through 10,000 (hereafter collcctively
referred 10 as “Defendants™), have willfully and knowingly viclated the TCPA by “fax
broadcasting” millions of unsolicited advertisements nationwide, The term “fax broadcusling"
means the practice of faxing text or images en masse to several recipients at once, where cach fax
number dialed is drawn from a list or database of fax numbers. Defendant Cox Business

Services, L.L.C., has further continued to cause or permit Defendants’ practice of unlaw {uf fax

hroadcasting in violation of the Communications Act of 1934 (hercafter “Communications Act™).

17 U.S.C. §§ 206 and 207 Plamuit has received numerous unsolicited fax advertisements {rom
Defendants. Pursuant to the TCPA, Communications Act, and Calitornia’s Unfair Competitton
Law, Business & Profossions Code §3 17208 et seq . Plainuff brings this class action o seek
reliet from Detendants” unlawlul and untiair busimess practices and aets.

JURISDICTION AND VEMLUE

2 This Court has oreimal yurisdiction pursuant to the Communications Act.
A7 U8 088206 and 207 and supplemental jurisdiction aver Plamnit’s remaiming clainss under
NSO S 13067,

-

3 I'his Court has personal jurisdiction over Fax.com, Inc. because 1t has 1s
principal place of business i Aliso Vicjo. Cahfornia. does extensive busmess in Calttorma. has
sufficient minimum contacts with Califormua, and othenwise intentionally avarls iselt ol the
markets in California through the promotion. marketing. sale. and distribution of services m
Caltfomia to render the exercise of jurisdiction by the Calilomia courts permussible under
traditional nottons ol fair playv and substanual justice.

1 This Court hus personal jurisdiction over Kevin Katz because he ts 2
Cahtlornia resident and the President of Fax.com

3. This Court has personal jursdiction over Cox Business Serviees. L.L.(C)

heciitze 1 does extensive business in Californi, has sutheient minimum contacts wiih Calitorni.

and atherwise mtentionafly avails selt ot the markets i Californta through the prometion.

marketing. sales and distrbution o products and services in California to render the exercrse off
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I | jurisdiction by the California courts permissible under traditional notions of fair play and
2 || substantial justice. \
3 6. This Court has personal jurisdiction over American Benefit Mortgage, Inc.
4 || bccausc it is a California corporation which has its principal place of business in Aliso Vigjo,

5 | California, docs extensive business in California, has sufficient minimum conlacts with

0 | California, and otherwise intentionally avails itself of the markets in California through the

7 | promotion, marketing, sale, and distribution of producis and services in California to render the

8 || exercise of jurisdiction by the Califomia courts permissible under traditional notions of {air play
9 || and substantiaf justice.

10 7. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) and {¢).

P Defendants sent unsolicited fax advertisements 1o numerous persons restding in Alumeda County.
121 mcluding Plantifl. Many of the acts givimg risc to the violations complamed of herein occurred
13 { and had ther pnimary effect in this county.
8. Intradistrict Assienment. Pursuant to Civil LR 3-2(¢) and 3-5(bi. the

asstennient o this casc o the San Francisco Division or OQakland Division is proper because o

o | subsiantal part of the events or omissions which give rise o Plamnfi™s claims oceurred in

17 [ Alameda County,
IS PARTIES
19 9. Plaincitt Redetining Progress is a non-profit organization located in

>0 b Oakland, California. Plamuft Redetinimy Progress received unsolicited fax advertisements Irom
21 Pelendants on numerous occasions

22 10, Detendant Fax.com. ne. (hereinatter “Fax.com™) 15 a coporanon

23 | arganized and existing under the laws ot the State ot Defaware witl its principal place of business

24 h m Aliso Viggo. Calilornin, Fax.com operates its business through its website at www. faxcont and
|

]

s the fargest tax broadeaster in the United States. boasting the worlds fargest database of fax
20 1 numbers
‘1 I Defendant Kevin Katz is. and atall umes relevant was, a citizen of

| S
250 Candora residing i southern Calitornia, Kevin Kaiz 1s the co-founder. co-owner. and Presudent
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1 of Fax.com.

2 12.

Defendant Cox Business Services, L.L.C. (heremafter “Cox Business

3| Services™)is a limited liability company organized and existing under the laws of the State of

4 | Delaware with its principal place of business in Atlanta, Georgia. On its website,

5| www.coxbusiness.com, Cox Business Services deseribes itself as ““the commercial broadband

6| division of Cox Communications.” Inc.. a publicly traded company with annual revenues totaling
71 nearly $5 billion.

8 13. Defendant Amenican Bencfit Mortgage, Inc. 1s a corporation orgamzed and
9 | existing under the taws of the Statc of Cahfornia with its principal place of business in Aliso
10| Viejo. Cahfornia. American Benefit Mortsave. Inc. operates its business through its websites
11| wwaw.absloans com and www amertcanbenefitnet and provides loans and retinanemyg senaces.
12 B Docs 1 through 10,000 are persons or entities that emploved or used
13 | Fas.cont's tax broadeasting serviee and tay number database to fax unsolicited advertisements via
14| elephone iucsinile machine. computer. or other deviee o atelephone facsimile machine located
15 01 incthe Unned Sttes. Plaimn It sues Does L through 10000, as the actual names or capacitics ot
16 1 the mdividuals or entties of Does T ihrouah 1000 are presently unknown o plamnit s counsel

17 00 acthis time. On intormation and beliet, cach o the unnamed Doe delendants s legally

1S | responstbic for some or all of the acts or oanssions atleged in tus Complaut or acted ds anagent.
(9 || servant. cplovee and or jomnt venturer of one or more of the named defendants. Plamult will
20 |l amend this Complang when the rdentity of any of the Do detendants is ascertamned

21 FACTUAL ALLEGATIONS

2 L3 IFax com 1s a privately held company founded 1 1998 by Kevin Kawz and
|l Erie Wilson Fax.com was incorporated for the principal purpose of engaging i the business ot
24 sending unsolicied adverusements to telephone fesinule maclkanes. whichay illezal under fodera

23 e heevim Kanz s the President of Fax com.

8] . . N N g - . -, .
20 10, Avalb tmes refevant harein, Kevin Katz has directed. controlled. managed.
27 wnd deternmed the actions. day-to-dav busimess, and dircction of Fax com Kevin Katz so

2% donmates and controls the afGairs of Tay comt that 1tis s alter evo. and Fax com™s actions aid

RN 4.
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coursc of conduct may be fairly attnibuted to him.

17. Fax.com’s missiqn has been "'to revolutionize the fax broadcasting industry
by building tlic world's largest yeographic fax number database.” To0 this end, “Fax.com
purchases fax numbers and other data from hundreds ofsources all over the world™. and has
developed its own exclusive fax number database by using compulers and automated dialing
equipment to constantly search for and collect "undiscovered" fax numbers.

IS. IFax.com has also partnered with ThinkTank Holdings LLC and Cox
Business Services to help expand its fax broadcasting business. Cox Business Services provides
Fax coni with a ""fiber optic-bascd broadband network" that “delivers a range of advanced
communications services, including hich-speed Intemet access. local and long distance telephone.
and advanced voice and data transport solutions for companies of all sizes ™

19 Todayv. Fux.contis tlic owner of the “world’s largest database of fux
numbers™ a database that “exceed[s] 30 nullion fax numbers™ from across the United States
cutaloecd by Jocation. sing Fax com’s database. customers of Fax.com may broadeast ther
advertisement by “Radius. Zip Codel Metro Area. Area Codel County, Staie or the entire 15 7
Fav.com s tay numbers are advertusad 1o be the most complete set ol current and new iy
numbers.

20 Since 2001, Fax.com has broadeasted over three mmllion [axes per das to
Lnsuspectng recipients

21 In addition o providing their fax broadeasting services t “local denusts.
chiropractors, restaurants . and many more™. Fax.cont works "with some ol the brddest
campantes 1 the U S mcludimg ~Merrtll Eynch, Flagsiar Bank. Maul Boves Bre. Card's v
Super § Votel, Buyv com and the Broadeasting Marketing Group”™

22 Fax.com otfers their fuy broadeasting service as a means tor chionts w
achreve dhetr direct marketing voals. Using Fax.com’s extensive fax number databuse and s
broadeastmy services. elients can deliver a marketing piece “to anvone. anvwhere, anytime ™ w
reach “hundreds, thousands. or even milhons™ of potential consumers.

3

vy

Fax.com actively assists ts fax broadeasting clients "o develop and plan
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complete fax campaign. integrating {the client’s] faxes with [their] other marketing tactics,
including dircct mailers, the Web advertising and broadcast e-mail.” Fax.com assists in ereating a
regular schedule of fax broadcasting, targeting select groups of potential customers with custom
designed fax ads. Fax.com also provides cach client with an account manager to assist the client
through its online network.

24, Fax.com also actively helps its fax broadcasting chents 1o design ads for
thetr business.

“We have a professional design team on stalf. 1 you would like, we can send you
a questionnatre about your company. consult with vou and design outstanding
custom fax broadcast ads for you.'

“All you need to do is send us your ad or have our design department create 2
custom ad. choose your data. and watch new customiers start coming o vou.”

“Our desizn department will work with vou to design your fax ad. chioose tvpe

fonts. create wraphics. and develop the ideal fax that will achieve the greatest
response.”

25 With Fux.com’s fax broadeasting service. immediate reporting on Lax
broadeasting campaign successes and costs are provided. Busy or non-answering fux numbers
are automatcaby redinated.

26, A removal number s also printed on the bottom of cuch fused

advertisement w allow the recipicnt o remave their fax number from Fav.comr's database
Fax.com uses such removal numbers s (SO07 33327620 (now disconnecicd). (500} 443-7020

(SO0} 457-5410. (800) 663-8738. (SUU) 760-0S16. 1800) 785-6698. (S00) §22-9033. (S0 9065~

TS5 and (800 Y0255
27 Fas.coms Gy broadeasting service is marketed as o faster. cheaper. and

motre eflective alternative t direct maily a cost-eiifective means for smaller businesses o compele

with nujor comorations for potential consumers: aud as heing perfeet tor home busimesses. direct
scllers, companics who mass market products to consumiers., advertising avencies and marketing
hrms. As advertised on fax com’s websie:

“lax broadeasting 1s by Far the Teast expensive torm of brand and awareness

development. Fach fax costs fess than a balk mail stamp, and NO [ax ever goes
anread
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“Home office businesscs are the wave ofihe future, and Fax.com is offering faxing
scrvices with an case and low cost you won't find from any other compuny. Usc it
regularly to build your business and increase your income!"

""Fax broadcasting is so effective and so inexpensive, it allows anyone lo market
like the big boys.™

28. Since 1999, the Federal Communications Commuission (hercafter “FCC™)
has determmined that unsolicited fax advertisements were a significant problem for consumers, and
the FCC has issued numerous citations to fax broadcasters, such as Fax.com and their clients.

29, To dute, Fax.com has received the greatest number of citations [rom the
FCC for 1ts repeated violanons of the TCPA. 47 US.C. § 227

30. On December 26, 2000, the FCC issued four separate citations to Fax.com
for fax broadeasting unsohciied advertisements on behall of Platinum Travel and or Teleconcepts
Technologies, Inc. (File No EB-00-TC-148); www TelProducts.com ak.a. Millennium
(TelPraducts-Domy. Milleanium Marketmg & Sales ak.a. Millennium Coutact (File Noo EB-100-
TC-1491 Website Umversiny com-Intemship Program, Customer Focus Technologies and or NC
Invesument (File Noo EB-00-TC-130y: and Colonet. Inc. (File No. EB-00-TC-179)

Al On Mav 112001 the FCC issued a citation against Fax.com tor tax
broadeasting unsolicited adverusements on beha!l' ot US Trave! Services. Ine a k., Discoven
Muarketine, Inc. ak 2 Onmewa Marketing of Orlando. Inc.. ak.a. Consumer Magie (File No. kEB-
Ol-TC-027).

32 On Mav 31, 2001, the FCC 1ssued a citation against Fax.com for fax
hroadeastng unsolicited advertisements on behalf of Advanced Cellular Communicutions. Inc.
(Frie No EB-O1-1C-028).

35 Muost recentiv. on August 7. 2002, the FCC proposed 3 $3.579.000 Line
acainst Fux.com for fax broudeasting unsolicited advertisements. This (ine would be the fargest
ever proposed by the FCC tor violanons of the TCPA - The proposed ine was based on
Fax com’s apparent violatton of the TCPA and the FCCs rules on 489 separade occasions

“lois clear from Fax.com™s own promotional materials and its responses o our
citations that Fax com’s primary business activity itsell constitutes a massive on-

soing violation o section 227(h i DCY of the Act and section 64, 12000 3 o the

LT 7.
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Commussion’s rules, and that Fax.com is well aware of this {fact. Fax.com’s
primary commercial offering Is a fux broadcasting service that clearly does not
comply with federal restrictions goveming facsimile advertisements.”

{File No. EB-02-TC-120).

34, Under a Consent Decree with the State of Washington, Fax.com through
Kevin Katz, agreed to stop fax broadcasting advertisements into the State of Washington unless
the recipient expressly authorized the receipt of the fax transmission, or had a boua fide
preexisting contractual or business relationship with the initiator of the fax.

35. At all imes. Cox Business Services had a high degree of involvement or
actual notice of Fax.com’s fax broadcasting and marketing tactics. In a “Press Room™ "Case
Studyv”, Cox Business Services announced that “Fax.com Partners With Cox Business Services
tor a Rehable, Cost-Effective Telephone Solution™. The case study states:

“With one of the largest fax databases m the world. Intemet fax markeuny
company Fax.com has built 1ts business around the technology that supports it
Simce relable telephone communications are vital to the success or faiture ot hus
company. Fax.com President Kevin Katz can't aftord to take the issue of rehabhiy
wo hghtv ™

WeTre wsing Cov Commianications network and infrasiructure for the core
component of our business marketing to companies through fax broadeust
documents.” said Katz. "Since we make our money through fax broadeasting. we

need a reliable telephone service provider ke Cox. Without 1etephone service.
were essentially shut down ™

30, Cox Busmess Services pravides Fax.com with "a puir ot Tl lines .. tor us
m-house telephone system that includes 40 private hnes for emplovecs. Cox [Business Scrvices]
completes Fax.com’s suite of broadband services by also providing Internet access. data transfer
and video services. CVery few companies can match Cox's ability to ofter all ot the broadband

services. commented Katz Con Business Services owns and maintaims the network

‘ad

Cos Business Services” welephane productis debvered to Fav.com
“throueh one of the highest-capacity. most reliable broadband delivery networks un the world ™
Cox Business Services” “selfheslimy, ring-in-ring SONET technology provides an uninterrupted
connecten through a 99.99 percent rehable hyvbrid fiber coaxtal (HFC) cable newvork that
surpasses Belleore stundards.™ Cox Business Services also provides 1o Fax.com “the end-1o-end

nranreenient of us network inlrastrucure, cverything (rom the office butlding (o s Master

[BEATAR T
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Telecommunications Center in Aliso Viejo.”

38, Cox Business Scrvices provides all of Fax.com’s business needs. " With
Cox., I can easily get everything [ need to run my business from one carrier,” said Katz. ‘They've
cven been able 1o customize services to suit my business needs.”” “For as much as Katz says the
Fax.com phone system relies entirely on Cox, he's also come to depend on the personalized
customer service. ‘It’s beneficial for my business because they’re local and [ think they're a hittle

casier to deal with than some of the other phone companies,” he said. “They give us better

support and are more apt to understand what a small business is looking for. Plus, they i
understand the small busmess mentality a little better.™™”

39 Despite Cox Business Services™ high degree of involvement in and actual
notice of Fax.com’s tav illegal fax broadeasting, Cox Business Services has {ailed 1o take steps o
prevent such transmissions

40 Since approximately Aucust 2000, Plamuff Redebning Progress has
received approvimaiely fise unsoticited fay advertisements from businesses using Fax.com’s tay
broadeasting service. including faxes from Detendants Commercial Mortgage Comperation and
Armencan Benehit Mortzage. Ine

41 Each unsolicited 1ax sent by Fax.com to Plantitf Redetiming Progress
advertised the commerctal availabihty er quality of property. goods, or seryvices imcluding
financial lending services. cellular phone service and vacation packages.

42 Atno time has Plamitf expressiyv invited or permitted Defendants 1o fax
advertisements 1o his telephone Tacsimitle machine. No pre-existing business or contractual
relationship with Delendants existed at the tme Plainnfreceived Delendants” unsolicited tas
advertisements

43 Defendant American Benefit Mortzage. [nc. used Fax.com's iy
broadeasung service (o fax over 10.000 unsobicited advertisements 10 persons nationw ide.

44 Lach unsoheited tax advertised the commercial availabtluy or qualiny of
property. goods, or services being olfered by Defendant American Benetit Mortaaee, Ine
43, Prior o the fax broadeasting of cach advertisement, Defendant American
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Benefit Mortgage, Inc. failed to obtain the cxpress permission or invitation of Plamtiff Redefining
Progress to fax advertisements to its telephone facsimile machine.

40. By this action, Plainuff seeks statutory and treble damages, and a
permanent injunction enjoining Defendants from continuing their unlawful practice of fax-
broadeasting unsolicited advertisements.

47 This Complaint states causes of action for (a) violations of the Telephone
Consumer Protection Act, 47 U.S.C. § 227, for Defendants’ practice of fax broadcasting
unsolicited faxes; (b) violations of the Communications Act, 47 U.S.C. §§ 206 and 207, for
Defendant Cox Business Services’ causing or permitting Defendants” practice of unlawful fax
broadcasting of unsolicited faxes, and (¢) violations of Califormia Business and Professions Code
§3 17200 et seq.. for Defendants ™ unlawful and unlair business acts and practices.

PLAINTIFF CLASS ACTION ALLEGATIONS

4N Plamuff brings this class action on behall of imselt and altb other persons
stntharls siuated. purseant o Federal Rules of Ol Procedure 230, (b 2y and by
49 I'he class which Plamn (it seeks to represent s defined as:
Al persons or entities within the United States. excluding the State of Washington,
who receiyed through their weliephone facsimile machine. aﬁ unsohcited
advernsement. ransmited by Fax com on or after August 220 1998 (the “Plamuit
(lass™)
S0 Excluded trom the Plainuft Class are Defendants, their emplovees, am
Judue or justice asstened o hear any aspect of this Hiigation. any spouse or relative of sueh judw
ar nstice within the thrd degree o rebuionship. or the spousc ol any such person
S Numerosity (Fed ROCive PO 23ak Ih: The PlaintfT Class s composad ot
millions of persons. businesses. and other enuties, and joinder of thent all in one action would be
mpractical. The disposttion of thewr elaims throush this class action will bene(it both the parties
andd thes Court The identrties ol imdividual members of the PlaintiT Class are ascertamable
through Detendants”™ tax ransminal records and tay number database.

50 Lyprcahty (beds ROCiv PO23(c3nN: PlainufT s claims are tvpical or'the
e <10 -




claims of the entirc Plaintiff Class, in that Plaintiff and absent Plaintiff Class members each

received one Or more unsolicited advertisements from defendant Fax.com through their telephone

fucsimile machines.

53. Common Questions of Fact and Law (Fed. R. Civ. P. 23(a}(2} and (b){(3)):

Tlic questions of fact and law common to the Plaintiff Class predominate over questions which

may affect individual members, and include the following:

(a)

i)

(1)

()

(i

Whether Defendants used a tclcphone facsimile machine, computer or other device
to send an unsolicited advertisement to a telephone facsimile machine;

Whether Defendants' use of a telephone facsimile machine, computer or other
device to send an unsolicited advertisement to a telephone facsimile machine
violated the Telephone Consumer Protection Act. 47 C.SC.§ 227t i nC).
Whether Defendants Fax.com. Kevin Katz, and Cox Busiess Services” fax
broadcasting Olunselicited fay adverusements was willtul or know iy,

Whether Plamutfand the Plaintff Class arc entitled 1o statutors and or trebl
damuages as provided by 47 1 S.CL8 2270 3) Tor Defendants acts and conduct.
MWhether Detendants encaved o unlawtul acts within the meaning of the
Communications Act. 47 U503 200.

Whether Defendant Cox Business Services caused or permitted Detendants
unlawtul pracuce of fax broadcasting of unsolicited advertusements:

Whether Defendant Cox Business Sernvices™ acts or conduct violated the
Communications Act. 47 U.S.C.§ 200,

Whether Plamtitfand the PlantfC Class are entitled o damaves us provided by 47
LUS.CL8 207 for Delendant Cox Business Services” acts and conduct:

Whether Defendants engaved in unlaw ful or unfiir business practices and aots
within the meanmyg of California Busimess & Professions Code §3 17200 ¢l seq
anmd

Whether Pt and the members ot the Plainuft Class are enutted w a

permanent npunction crpoining Delfendants from continuing to engave wmoanlaw ful
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| or unfair business practices and acts.

L)

|
2 54, Adecauacy of Rapresentation (Fed. R. Civ. P. 23(a)(4)): Plamuits an \
adequate representative of the Plaintiff Class because his interests do not conflict with the \
4 | interests of the Plaintiff Class members Plaintiff secks to represent. Plaintiff will fairly, {
5 | adequately. and vigorously represent and protect the interests of the Plainti [ Class and has no l
6 | intcrests antagonistic lo the Plaintff Cluss. Plaimtiff has retained counsel who are competent and (
7 | experienced in the prosecution of class action litigation. ‘l
3 55. Superiority (Fed. R Civ. P 23(b)(3)): A class action is superior 1o other \

|

9| available means for the fair and efficient adjudication of the claims of the Plainuff Class. Wiile

1) | the agyregate damages awarded to the Plainufl Class are likely to be bittions of dollars. the actual

1| damaeoes suffered by individual members of the Class is refativelv small. As aresult. the expense

17 and burden of mdrvidual litwaton makes it economicaily infeasible and procedurally

Uy

13| impracticable tor cach member of the Plainutf Class o mdividualiv seek redress Tor the wrong
111 done o them, The hikelihood ot ndiv idual Cluss members prosceuting separdte claims s renmote.
15 fndividuadized litgation would also present e potential for varying, mconsistent or contradicion

o qudements, and would imercase the delay and expense all parties and the court systen resulting

17 arom maluple trials of the same factual sssues. Plamidi knows ol no difficelty 1o bhe cncounterad

1S | the manaeement of s action that would preciude s maintenance as a class action.
1Y 50. Injunctive Refiet (Fed R.Civ. Po23(b)(2y). Defendants have acted on

20 | wrounds generally appheable o the class. thereby making appropriate final mjunctive rebiel wath

21 rospect o the class os o whole
22 DEFENDANT CLASS ALLEGATIONS
23 57 PLantitt brines this class action against Detendunt Ameriean Benei

Y1 Morteage, Ineand the Defendan Class defined mthe following paragrapl. pursuant o the
23 Faderat Rules of Civif Procedure 250 (b2, and (b D)

20 hhe The cluss Plamttsecks to proceed agamst s detined as

All persons or entites that emploved or used Fax com's tux broadeasting service

-5 ard Ly number databise o fax unsoherted advertisements via eicphone tacsinule
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machme. computer. or other deviee o a telephone fucsimnle machime Tocated v the
Crnred States. eseept for the State of Washugton, on ar after August 220 1998 (the
“Detendant Class™)
S Eacluded from the Detendant Class are anvy judge or jusice assigned 1o
hear any aspect of this hiugation, any spouse orrelauve of such juduee or justice within the third
devree ol relatronship. or the spouse of any such person.

0, Nueresiiv (Fed., RO Cive P23 1) The Defendant Class 1s composed

of thousands ot busimesscs and joinder of them a1 one acuon would be impractical. The
dispositien ofihe claims aeatmst Defendam Class members will benefit both the parties and this
Court. Theadentities of individual members of the Defendant Class are ascertaimable through
Detondans” fax tansmuttad and busimess records.

(x]. [preality (Fed. R Civ P2 233 Defendant Amenican Benefit

Morteace, Inewill ikelv assert defenses that are tpical of all members of the Defendant Class.
and the Defendant Class™ commen course of conduct caused injury o PlainufT and the Plamu(t

Class Each Detendunt Class member is atleced to have used Fax.com’s fux broudcasting service
and relephone facsimile machmes, computers or other devices o fax unsolicited advertsements 1o

PLuntdTand members of the Plamn {1 Class.,

02, Common Questions of Factand Law (Fed. R, Civ. P, 23(ap2) and (b)(3)):

The questions of fuact and law comimon to the Defendant Class predominate over questions which
may atfect mdividual members, and include the following:
(a) Whether Defendant Class members used or employed Fax.com’s fax broadcasting
services,
ib) Whether Defendant Class memhcers used a telephone facsimile machine, computer
or other device (o send an unsolicited advertisement to a telephone facsimile
machine;
(c) Whether Defendant Class members’ use of a telephone facsimile machine,
computer or other device 1o send an unsolicited advertisement to a telephone

facsimile machine violated the Telephone Consumer Protection Act. 47 U.S.C.§

13920 - 13-
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227;

{(d) Whether members ol the Defendant Class obtained the express permission or
invitation from Plaintiff and members of the Plaintiff Class to fax adverlisements
to their telephone facsimile machine;

(e) Whether Defendant Class tnecmbers are liable to Plaintiff and members of the
Plaintiff Class for statutory damages as provided by 47 U.S.C.§ 227(b)(3);

(N Whether Defendant Class members engaged in unlawful or unfair business
practices and acts within the meaning of California Business & Professions Code
§§ 17200 et seq.; and

Whether Plamudf and members ol the Plamuff Class are enutled to a permanent

,__
frs

mjunction cnjoining Defendants and members of the Defendant Class from
continuing 1o cneage m unlaw ful or unfair business practices and acts.

63 Adeguacy of Representaion (Fed R Cive P 25ga)(-h) Defendani

e e 1s an adequate representative of Delendant Class becguse its

\

Smerican Benefit Mortga
mnterests Jo ot contlict with the terests ot the Detendant Class, Detendant Amencan Beneti
Mortgave, Incowill farrlyv, adequatels and vigoroush represent and protect the interests of the
Derendant Class.

O Superionty (Fed RCiv, P 2300300 A class action 15 superior to oiher
avatlabie means for the fair and efficiont adiudication of the clarms against Detendant American
Benefit Morivage, Ine and members ol the Detendant Class. Individualized lingation would
present the potential for varving. inconststent or contradictory judaments. and would increase the
delav and expense to all parties and (o ihe court system resulung from multiple trials of the same
factual issues. Plamtitf knows of no ditficulty o be encountered in the management of ihis action
thar would preclude 1ts nraintenance as a bilateral elass aetion Injunctive reliel with respect 1o
Detendant Amencan Benetnt Mortoaee, Ine. and members of the Defendant Class would be
proner

03, Injunciive Reliet'tFed ROCiv. 2o 23(hi 2y The Defendant Class has acted

anvrotnds senerally apphicable o the Plainu iV Class, thereby makmmg appropriae final smuncun e
e 14 -
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relict with respect to the Defendant Class.

FIRST CAUSE OF ACTION

For Violation of 47 U.S.C. § 227
(On Behalf of Plaintiff and the Plaintiff Class)

60. Plaintiff hereby incorporates by reference the allegations contained in all
preceding paragraphs of this Complaint.

67. Plaintiff asserts this claim on behalf of himself and the Plaintiff Class
agamst Defendants and the Defendant Class.

68. The faxes sent 1o Plaintiff and the Plamntiff Class by Defendants and the

Defendant Class constitute “unsolicited advertisements™ as defined by the Telephone Consumer
Protecuon Act, 47 U.S.C. § 227(a)4): “any material advernising the commercial availability or
qualitv el any property, goods, or services which is transmitied to any person without thal
PCrSON’s Prior exXpress Myvilation or permisston.”

64 Plamufl and the Plamdff Class did not provide [Defendants or the
Defendant Class with any prior ¢xpress v itaiton or pernission 1o seud the fus adverisements.
. [hrough their conduct. Defendunts and the Detendant Class violated the
Telephone Consumer Protection Act. which prohibits the sending of unsolicired fax
advertisements.

7l Defendants Fax.com. Kevim Katz, and Cox Business Services were awure
of the provisions of the TCPA. and their violmions of the TCPA were both willtul and knowng.

72 Accordinglv. Detendanis and the Defendant Class are tiable o Plainuitand
the Plagnntf Class i the statutory damage amount of S300 per unsohcited fax advertisement sent.
and Detendants Fax cont Kevin Katz.and Cax Business Services are hable o Plamntrtt and the
Plamttt Class tor reble damages of S1300 per unsolicited fax advertisement sent. Detendant
lax com boasts of sending approximateiy 3 million sech unsolicited fiaxes per day. .“\{.'L‘Uﬂ“”g[r\'.
before rebling such damages cqual approximately S1.S hitlion per dav. S43 Willion per month.
And S347 balhron per vear,

i3 Delendants and the Detendant Class caused Plamn it and the Plamnt Class

o sustn damages. i addition 1o statory damages, equal w the cost ot thermal facsimiie paper.

PoEY T _l:\,



or paper and inkjct cartridge usc or laser printer toner. Plainuff presently estimates the cost of
these supplies at $0.10 for cach aux: page, unsolicited fax advertisement received. Defendant
Fax.com boasts of sending approximately 3 million such unsolicited faxes per day. Accordingly,

such damages equal approximately $300,000 per day, S9 miliion per month, and $109 million per

year.

74. The TCPA was enacted to protect the right of privacy of Plaintiff and tlic
Plainutl Class. The conduct alleged herein constitutes a highly offensive intrusion into the homes
and businesses of Plaintiff and the Plainutt Class. and violates the right of privacy of Plaintiff and ‘1
the Plaintiff Class Tlic damages sought herein arise from these violations. and constitute l‘
“Advertising Injury " within tlic meanmy of standard-form Commercial General Liability o
Comprehensive General Liabihity insurance policies mamntained by most busimesses. mcluding
members of the Delendant Class

SECOND CAUSE OF ACTION
Against Cox Business Services For Violation of 47 U.S.C. §§ 200 and 207
{On Behalf of Plaindff and the Plaintiff Class)

IhE Plamul ! hereby incomporates by reference the allezatons contained i ali
precediny paragraphs of this Complaint. _

70 Piainuit asserts this claim on behallof limselt and the Plainuft Class
avatst Detendunt Cox Business Sernvices.

77 I hrough their conduct. Defendunts and the Defendant Class violuted the
Telerhone Consumer Protection Act 47 U8 € § 227, which prolubits the sending ol unsehiced
fax adverusements

74 Delendant Coy Business Services caused or permitiad the vielation el the
LCPA by Defendants and the Defendant Class, by providing and servicing the telephone
commuiicaions svstem used by Fax com to fax broadeast Detendanis™ unsolicited
advertsements. Arall frmes, Coy Busiess Services possessed a hugh deeree of involvement in
and had actual notiee of Fax.com s ilfezal fax broadeasting.

70

j Cox Busmess services s lable to Plamud T and the Plainut? Class “tor the

10y
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full amount of damages sustained in consequence of any such violation of the provisions of this |
chapter  .." 47 U.S.C. § 207, Pursuant to the Communications Act, 47 U.S.C. § 206 and 207, )
Defendant Cox Business Services is hable to Plaintiff and the Plaintiff Class in the statutory
damage amount provided for violations of the TCPA, 47 U.S.C. § 227: $500 per unsolicited fax

advertisernent senl.

THIRD CAUSE OF ACTION

For Violation of California Business & Professions Code §§ 17200, et seq.
(On Behalf of Plaintiff, the Plaintiff Class and the General Public)

80. Plaintiff hereby incorporates by reference the allegations contained in all
preceding paragraphs of this Complamt.

Sl Plaintiff asserts this claim on behall ol imselt and the Plamut? Class. and
on behalt of the general public. agamst Defendants and the Defendant Class.

S2 Defendants” and the Defendant Class™ fax broadcastny of unsoliciied
advertisements without the prior express ivitation or permission ot PlaintT and the Plamoft
Class constitutes an unlawful business practuice or act in violation of the Telephone Constmer
Protecnion Act 47 L0507 8 2270

85 Detendanis™ and the Defendant Class™ fax broadeasting of unsolictied
advertisements without the prior express imviiation or pernussion of Plaintiff and the Plainut?
Class constitutes an unlair business practice or act. There1s no substantial business pustiticaton
for these unlaw ful activities, which consutute an unwarranted annovance and mtrusion nto the
homes and businesses of Plainu i and the Plaintilf Class. and which cost Plantift and the Plamutt
Class money in the form of waste of paper, facsimile paper. laser printet toner. and inkret printer
cartridees. and by tving up telephone facsimile machines which Plainnit and the Plunort Class
purchased and use for business or personal purpases.

34 Pursuant to Calitormia Business and Prolessions Code § 17205, Plamuit
and the Plamo it Class seck a permanent injunction competling Delendants and the Detendant
Class to cease thenw unlas tul and untair business pracuces and acts.

FOURTH CAUSE OF ACTION
vaainst Fax.com, kevin Katz, and Cox Business Services For Unjust Enriclument
{On Behall of Plnin{ifﬁund the Plaintift Class)
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85. Plainuit hereby incorporates by reference the allegations contained in all
precedmy paragraphs of this Complaint.

86. Plainti(f asserts this claim on behalf of himself and the Plaintiff Class, ‘!
against Defendants Fax.com, Kevin Katz, and Cox Business Services.

g7. As a resudt of thewrr unlawful acts in violation of the TCPA, Defendants
Fax.com and Kevin Katz have been unjustly cnriched. in the form of revenues and profits retamned .
by Fax.com. and compensation, profits. dividends, and other monics paid by Fax.com or its
customers to Kevin Kalz,

§8. As a resuft ol its unlawful acts in violation of the TCPA. Defendant Cox
Business Services has been unjustly enriched. in the form of revenues received from defendant
Fax com. and profits deriving from those revenucs.

59 Accordmghv, Plamuft and the Plaimuit Class seck the impositon of a
constructive trust on the slorementoned sumis. 1o be used to benetit Plainuttf and the Plaing 1
Class by fimding anti-spam educatnonal echnological. and or linwation eltorts

FIFTH CAUSE OF ACTION
Against Fax.com and Kevin Katz For Violation of
Unitorm Frandulent Transfer Act. Civil Code § 3439, ¢t seq.
{On Behalf of Plaintift and the Plaintff Class)

90, Plamtitt hereby meorporates by reference the allecations contamed 1 all
precedmy paragraphs of this Complaint

91, Platnit asserts this claim on behalf of lumselfand the Plaintift Class.
azainst Defendants Fax.com and Kevin Kary

v2 Fax com was meorporated by levin Katz tor the principal purpose of
sngaging in the business of sendimng unsoliciied adverisements to relephone facsimule machines.
mviolaton of federal faw.

g3 As aresult of therr unfaw ful activiies. Fax.com and Kevin kats have been
shiect o numerous individual Tavsuits and class action fawsuits sceking statutory damages
mader the TOPA Plamndf and the Plainift Class. together witl the named pianti{is and absent
Liss members i these other actions. constinare “creditors™ within ihe meaning of Caltlorma Civil

T s



Code section 3439.01(¢).

94 Kevin Katz 1s aware thal a staggering judgment could be rendered against
Fax.com and Kevin Katz in many of these actions, which would bankrupt both Fux.com and
Kevin Katz. Accordingly, on information and belief, Kevin Katz has taken steps to transfer both
his own personal assets and assets of Fax.com to offshore accounts, with the actual intent to
hinder or delay the satisfaction of any such judgment, in violation of California Civil Code
section 3439 04(a).

95. On intormation and belief, Kevin Katz has directed customers of Fax com
to make pavment for Fax.com’s services into Kevin Katz’s personal offshore accounts. in
violavion of Califomia Civil Code section 3439.0-4a).

90. Pursuant to California Civil Code section 3439 07, Ploinut! sceks: (w an
order requiring the return of the transterred assets to financtal institutions located wihin the
Lnrted Stares, and the identification of such institutions and accounts: (hy an injunction against
the further transfer of assels by Faxcom or Kovin Katz outside the Untted States: and (o)
appoimtment ol a recerver to ke charge ol the atfars of Fax com

PRAYER FOR RELIEF

WHEREFORE. Plaimu!t pravs for:

I An order certifving the Plaintt Class. appointing Plaimnttas the
representatne of the Plainutf Class. and appointing the law fim representing Plamutt as counscl
for the Plamutt Class.
i3 Arorder certitving the Defendant Class, appomtng American Benetit
Morteage, Ineas the representaiive of the Delendant Class:

3 An award o PLunnit and the Plamn 1 Class of staturory damages m the

-

amount ol S300 for cach violation arthe Telephone Conswnier Protection Act 47 US O 22

by Dretendunts and the Detfendant Class pursuant to 47 US.CL 88 207 and 227:
+ An award o Plamoftand the Planoff Class o statutary nreble damuases of
STI00 for cach unsolicited fax advernsement wilitully or knosnaby sent 1o Plaintitt and e

Plamu® Cliss by Detendants Fax com. Kevin Katz, and Con Business Sorvices:

S S0



5. A permanent injunction enjoining Defendants and the Defendant Class
from engaging in the unlawful and ugfair acts and practices described abovc;

6. An order imposing a constructive trust upon all monics and assets
Decfendants Fax.com and Kevin Karz have acquired from the Defendant Class as a result of their
unlawful and unfair acts and practices;

7. An ordcr imposing a constructive trust upon alt monies and assets
Decfendant Cox Business Services has acquired from Defendant Fax.com as a result of their
unlawful and unfair acts and practices;

S. An order requinny the return o f fraudulently transferred assets to financial

institutions located within tlic United States. and the identufication of such institutions and

accounts,
9 Aninjunction azamst the further transter o assets by Fax com or Kevir

ks outside the United States.

L A order appaintine g recever o take charge ofthe altarrs of Fax.com:
[ For povment ol costs of suit herentincurred:
12 For pavinent of reasonubie attorneys” tees: and
I3 For such other and turther rehiet us the Court may deem proper
|
1
Drated: August 22,2002 Respectfully submitied.

| By A
' T

f Barry R, Himmelstemn (State Bar No 137730)
| Christopher K. Leung (State Bar No. 210325)
| LIEFT. CABRASER. HEIMANN &
BERNSTEIN. LLLP

Embarcadero Center West
' 273 Battery Sureet. 30th Floor
!| San Francrsco. Califormia 94111-3999
‘ Telephone: (413) Y36-1000

Attorneys tor Plamult
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JURY DEMAND

Plaintiff hereby demands a trial by jury on all claims so triable

Dated: August 22, 2002

Respectfully submitted.

Barry R. Himmelstein (State Bar No. 157736)

Christopher K. Leung (State Bar No. 210323)
LIEFF. CABRASER, HEIMANN &
BERNSTEIN, LLP

Embarcadero Center West

275 Battery Street. 30th Floor

San Francisco. California 941 11-3999

Telephone: (413) 9306-1000

Atormness for Plamnit?




